Merger
Control

The international regulation of mergers and joint ventures
in 71 jurisdictions worldwide

Consulting editor
John Davies

GETTING THE %
2018 DRI TR



GETTING THE &

DEAL THROUGH

Merger Control 2018

Publisher
Gideon Roberton
gideon.roberton@lbresearch.com

Subscriptions
Sophie Pallier
subscriptions@gettingthedealthrough.com

Senior business development managers
Alan Lee
alan.lee@gettingthedealthrough.com

Adam Sargent
adam.sargent@gettingthedealthrough.com

Dan White
dan.white@gettingthedealthrough.com

Consulting editor
John Davies

Freshfields Bruckhaus Deringer

a ¥?

Research

FOR ENTERPRISE:
2012

=
]

Published by

Law Business Research Ltd
87 Lancaster Road
London, W111QQ, UK

Tel: +44 20 3708 4199

Fax: +44 20 7229 6910

© Law Business Research Ltd 2017

No photocopying without a CLA licence.
First published 1996

Twenty-second edition

ISSN 1365-7976

© Law Business Research 2017

The information provided in this publication is
general and may not apply in a specific situation.
Legal advice should always be sought before taking
any legal action based on the information provided.
This information is not intended to create, nor does
receipt of it constitute, a lawyer-client relationship.
The publishers and authors accept no responsibility
for any acts or omissions contained herein. The
information provided was verified between June
and August 2017. Be advised that this is a developing
area.

Printed and distributed by
Encompass Print Solutions
Tel: 0844 2480 112




CONTENTS

The growing document burden: coordinating discovery in
cross-border merger reviews

Michele Davis, Ninette Dodoo, Sascha Schubert and Gian Luca

Zampa
Freshfields Bruckhaus Deringer

Recent economic applications in EU merger control:
UPP and beyond

10

Hans W Friederiszick, Rainer Nitsche, Theon van Dijk and
Vincent Verouden
E.CA Economics

Timelines

14

Michael Bo Jaspers and Joanna Goyder
Freshfields Bruckhaus Deringer

Acknowledgements for verifying contents

39

Albania

41

Giinter Bauer, Denis Selimi and Jochen Anweiler
Wolf Theiss

Argentina

46

Miguel del Pino and Santiago del Rio
Marval, O’Farrell & Mairal

Australia

52

Jacqueline Downes, Robert Walker and Felicity McMahon
Allens

Austria

61

Maria Dreher and Thomas Liibbig
Freshfields Bruckhaus Deringer

Belgium

69

Laurent Garzaniti, Thomas Janssens, Tone Oeyen and
Amaryllis Miiller
Freshfields Bruckhaus Deringer

Bolivia

75

Jorge Luis Inchauste Comboni
Guevara & Gutierrez SC - Servicios Legales

Bosnia and Herzegovina

79

Giinter Bauer and Naida Custovié¢
Wolf Theiss

Brazil

84

Marcelo Calliari, Daniel Andreoli, Joana Cianfarani
and Vivian Fraga do Nascimento Arruda
TozziniFreire Advogados

Bulgaria

89

Peter Petrov
Boyanov & Co

Canada

94

Neil Campbell, James Musgrove, Mark Opashinov
and Joshua Chad
McMillan LLP

Chile

101

Claudio Lizana, Lorena Pavic and Maria José Villalon
Carey

China

106

Nicholas French, Ninette Dodoo, Janet (Jingyuan) Wang
and Tracy (Jia) Lu
Freshfields Bruckhaus Deringer

Colombia

114

Hernan Panesso and Sebastian Gomez
Posse Herrera Ruiz

COMESA overview

119

Shawn van der Meulen and Mmadika Moloi
Webber Wentzel

Croatia

122

Luka Tadié-Coli¢ and Luka Coli¢
Wolf Theiss

Cyprus

128

Anastasios A Antoniou and Christina McCollum
Antoniou McCollum & Co LLC

Czech Republic

133

Martin Nedelka and Radovan Kubaé
Nedelka Kubd¢ advokati

Denmark

138

Morten Kofmann, Jens Munk Plum, Erik Bertelsen
and Bart Creve
Kromann Reumert

Ecuador

143

Roque Bernardo Bustamante and Juan Andrés Gortaire
Bustamante & Bustamante Law Firm

European Union

148

John Davies, Rafique Bachour and Angeline Woods
Freshfields Bruckhaus Deringer

Faroe Islands

156

Morten Kofmann, Jens Munk Plum, Erik Bertelsen
and Bart Creve
Kromann Reumert

Finland

159

Christian Wik, Niko Hukkinen and Sari Rasinkangas
Roschier, Attorneys Ltd

France

164

Jérome Philippe and Frangois Gordon
Freshfields Bruckhaus Deringer

Germany

173

Helmut Bergmann, Frank R6hling and Bertrand Guerin
Freshfields Bruckhaus Deringer

Greece

182

Aida Economou
Vainanidis Economou & Associates

Getting the Deal Through - Merger Control 2018

© Law Business Research 2017



CONTENTS

Greenland 187  Mexico 276
Morten Kofmann, Jens Munk Plum, Erik Bertelsen Gabriel Castaiieda
and Bart Creve Castafieda y Asociados
Kromann Reumert
Morocco 281
Hong Kong 190 Corinne Khayat and Maija Brossard
Alastair Mordaunt and Joy Wong UGGC Avocats
Freshfields Bruckhaus Deringer
Mozambique 287
Hungary 195  Fabricia de Almeida Henriques
Laszlo Zlatarov, Daniel Aranyi and Dalma Kovacs Henriques, Rocha & Associados
Weil, Gotshal & Manges Pedro de Gouveia e Melo
Morais Leitao, Galvao Teles, Soares da Silva & Associados
Iceland 199
Hulda Arnadéttir and Gudrtn Lilja Sigurdardéttir Netherlands 292
LEX Winfred Knibbeler and Paul van den Berg
Freshfields Bruckhaus Deringer
India 204
Shweta Shroff Chopra, Harman Singh Sandhu and Rohan Arora New Zealand 298
Shardul Amarchand Mangaldas & Co Neil Anderson, Simon Peart and Harriet Hansen
Chapman Tripp
Indonesia 210
HMBC Rikrik Rizkiyana, Anastasia PR Daniyati and Nigeria 303
Ingrid Gratsya Zega Babatunde Irukera and Ikem Isiekwena
Assegaf Hamzah & Partners SimmonsCooper Partners
Ireland 217 Norway 308
Helen Kelly and Simon Shinkwin Jonn Ola Sgrensen and Eivind Stage
Matheson Wikborg Rein
Israel 223 Ppakistan 313
Eytaim Epstein, Tamar Dolev-Green and Eti Portook Wagqgas Mir, Mian Tariq Hassan, Sameer Khosa,
M Firon & Co Syed Shahab Qutub and Fatima Waseem Malik
Axis Law Chambers
Italy 230
Gian Luca Zampa Philippines 319
Freshfields Bruckhaus Deringer Jerry S Coloma and Nicholas Felix L Ty
Mosveldtt Law
Japan 239
Akinori Uesugi and Kaori Yamada Poland 323
Freshfields Bruckhaus Deringer Aleksander Stawicki and Bartosz Turno
WKB Wiercinski Kwiecinski Baehr
Kenya 246
Waringa Njonjo and Linda Ondimu Portugal 329
MMAN Advocates Mario Marques Mendes and Pedro Vilarinho Pires
Gomez-Acebo & Pombo
Korea 252
Seong-Un Yun and Sanghoon Shin Romania 336
Bae, Kim & Lee LLC Adrian Ster
Wolf Theiss
Liechtenstein 257
Heinz Frommelt Russia 341
Sele Frommelt & Partners Attorneys at Law Ltd Alexander Viktorov
Freshfields Bruckhaus Deringer
Macedonia 262
Vesna Gavriloska and Margareta Taseva Saudi Arabia 346
Cakmakova Advocates Fares Al-Hejailan, Rafique Bachour and Anna Biganzoli
Freshfields Bruckhaus Deringer
Malta 269
Ian Gauci and Cherise Ann Abela Serbia 351
GTG Advocates Maja Stankovi¢ and Marina Bulatovié¢
Wolf Theiss
www.gettingthedealthrough.com 3

© Law Business Research 2017



CONTENTS

Singapore 358  Turkey 415
Lim Chong Kin and Corinne Chew Goneng Giirkaynak

Drew & Napier LLC ELIG, Attorneys-at-Law

Slovakia 367  UKraine 422
Giinter Bauer, Zuzana Nikodémova and Michal Stofko Igor Svechkar, Alexey Pustovit and Oleksandr Voznyuk

Wolf Theiss Asters

Slovenia 373  United Arab Emirates 428
Giinter Bauer, Klemen Radosavljevi¢ and Tjasa Lahovnik Rafique Bachour and Anna Biganzoli

Wolf Theiss Freshfields Bruckhaus Deringer

South Africa 378  United Kingdom 433
Robert Legh and Tamara Dini Martin McElwee, Olivia Hagger and Michael Caldecott

Bowmans Freshfields Bruckhaus Deringer

Spain 388  United States 440
Francisco Cantos, Alvaro Iza and Enrique Carrera Ronan P Harty and Mary K Marks

Freshfields Bruckhaus Deringer Davis Polk & Wardwell LLP

Sweden 394  Uzbekistan 449
Tommy Pettersson, Johan Carle and Stefan Pervan Lindeborg Bakhodir Jabborov

Mannheimer Swartling GRATA International Law Firm

Switzerland 399 Zambia 453
Marcel Meinhardt, Benoit Merkt and Astrid Waser Sydney Chisenga

Lenz & Staehelin Corpus Legal Practitioners

Taiwan 404 ThelICNin2016-2017 458
Mark Ohlson, Charles Hwang and Felix Wang Andreas Mundt

YangMing Partners International Competition Network

Thailand 411 Quickreference tables 459

Panuwat Chalongkuamdee and Pitchapa Tiamsuttikarn
Weerawong, Chinnavat & Partners Ltd

Getting the Deal Through - Merger Control 2018

© Law Business Research 2017



GTG Advocates

MALTA

Malta

Ian Gauci and Cherise Ann Abela
GTG Advocates

Legislation and jurisdiction

1 Whatis the relevant legislation and who enforces it?

The principal legislation governing mergers is the Control of
Concentrations Regulations (CCRs). The CCRs have been issued as
subsidiary legislation (SL 379.08) under the Competition Act (CA,
chapter 379 of the Laws of Malta), which is the main legislation reg-
ulating competition in Malta, together with the relative provisions of
EU law.

Merger control is regulated exclusively by the CCRs, with the
exception of partial-function joint ventures regulated by the relevant
provisions of the CA, including articles 5 and 9 that implement articles
101 and 102 of the Treaty on the Functioning of the European Union
(formerly articles 81 and 82 of the EC Treaty).

The relevant regulatory body is the Director General (DG) who
heads the Office for Competition, which is the major key player in all
stages. Concentrations must be notified to the DG, who then has the
obligation of conducting the prescribed assessment within the estab-
lished time frames. The undertakings concerned and interested third
parties may request the DG to submit his or her decision for review
by the Competition and Consumer Appeals Tribunal (the Appeals
Tribunal), and the DG must comply with the request.

2 Whatkinds of mergers are caught?

The CCRs apply to a ‘concentration’ defined as follows: the merging
of two or more undertakings that were previously independent of each
other; or the acquisition by one or more undertakings or the acquisition
by one or more persons or undertakings already controlling at least one
undertaking, whether by purchase of securities or assets, by contract or
by any other means, of direct or indirect control of the whole or parts
of one or more undertakings, whether occurring in Malta or outside
Malta when in the preceding financial year the aggregate Maltese turn-
over of the undertakings concerned exceeded €2.3 million and each of
the undertakings concerned had a turnover in Malta equivalent to at
least 10 per cent of the combined aggregate turnover of the undertak-
ings concerned.

3 What types of joint ventures are caught?

The CCRs specifically provide that the creation of a joint venture per-
forming on a lasting basis all the functions of an autonomous economic
entity, namely a ‘full-function joint venture’, is considered to be a ‘con-
centration’. Accordingly, such joint ventures, or the acquisition of con-
trol of joint ventures are also caught by the CCRs and the CA.

4 Isthere a definition of ‘control’ and are minority and other
interests less than control caught?

‘Control’ is defined as having the possibility of exercising decisive
influence on an undertaking, in particular:
through ownership or the right to use all or part of the assets of an
undertaking; or
through rights or contracts that confer decisive influence on the
composition, voting or decisions of the organs of an undertaking,
provided that even persons or undertakings not holding such rights
or entitled to such rights under the contract concerned are deemed

www.gettingthedealthrough.com

to have acquired control if they have the power to exercise the
rights deriving therefrom.

Minority and other interests are not specifically mentioned in the leg-
islation, but if they bring about a change in control, there will be a con-
centration within the meaning of the CCRs.

5 What are the jurisdictional thresholds for notification and are
there circumstances in which transactions falling below these
thresholds may be investigated?

The CCRs establish a series of thresholds that have to be met in order
for a concentration to be notifiable to the DG. Such thresholds are
based on turnover.

In the case of mergers or takeover bids occurring in or outside
Malta, in the preceding financial year the aggregate turnover in Malta
of the undertakings concerned exceeded €2.3 million and each of the
undertakings concerned had a turnover in Malta equivalent to at least
10 per cent of the combined turnover of the undertakings concerned.
The Office for Competition has always interpreted the ‘aggregate turn-
over’ threshold to relate solely to turnover in Malta.

In the case of concentrations consisting of the acquisition of parts,
whether or not constituted as legal entities, of one or more undertak-
ings, only the turnover relating to the parts that are the subject of the
transaction are taken into account with regard to the seller or sellers.
Nonetheless, where two or more such transactions take place within a
two-year period between the same persons or undertakings, they are
treated as one and the same concentration arising on the date of the
last transaction.

In the case of credit institutions and other financial institutions,
the turnover includes the sum of the following income items, after
deductions of value added tax and other taxes directly related to such
items, where appropriate, that are received by the institution or its
branch in Malta:

interest income and similar income;

income from securities;

income from shares and other variable yield securities;

income from participating interests;

income from shares in affiliated undertakings;

commissions receivable;

net profit on financial operations; and

other operating income.

In the case of insurance undertakings, the turnover consists of the
value of gross premiums written. This comprises all amounts received
and receivable in respect of insurance contracts issued by or on behalf
of the insurance undertakings, including outgoing reinsurance premi-
ums and after deduction of taxes and parafiscal contributions (pay-
ments made by the employer to family compensation funds) or levies
charged by reference to the amounts of individual premiums or the
total volume of premiums.
The aggregate turnover of an undertaking concerned is calculated
by adding together the respective turnovers of the following:
(i) the undertaking concerned;
(i) those undertakings in which the undertaking concerned, directly
or indirectly:
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owns more than half the capital or business assets;
has the power to exercise more than half the voting rights;
has the power to appoint more than half the members of the
board of directors or other body or bodies legally representing
the undertakings; or
- hasthe right to manage the undertakings’ affairs;
(ili) those undertakings that have in the undertaking concerned the
rights or powers listed in (ii);
(iv) those undertakings in which an undertaking as referred to in (iii)
has the rights or powers listed in (ii); and
(v) those undertakings in which two or more undertakings as referred
toin (i) to (iv) jointly have the rights or powers listed in (ii).

Where undertakings concerned by the concentration jointly have the
rights or powers listed in (ii) above, in calculating the aggregate turn-
over of the undertakings concerned, no account shall be taken of the
turnover resulting from the sale of products or the provision of services
between the joint undertaking and each of the undertakings concerned
or any other undertaking connected with any one of them, as set out
in (ii) to (v) above, but account shall be taken of the turnover result-
ing from the sale of products and the provision of services between
the joint undertaking and any third undertakings, this turnover being
apportioned equally among the undertakings concerned.

The CCRs bestow numerous powers upon the DG to be able to
carry out his duties and undertake all necessary investigations into
undertakings and associations of undertakings. Thus the DG has
the power:

- to examine the books and other business records;
to take or demand copies of or extracts from the books and busi-
ness records;

+  to ask for oral explanations on the spot; and
to enter any premises, land and means of transport of undertakings.

The undertakings and associations of undertakings must in turn sub-
mit to such investigations, ordered by decision of the DG.

Similar investigative powers are also provided in the Competition
Act. In such cases the DG may request any undertaking or associa-
tion of undertakings to furnish him or her with any information or
document in its possession that he or she may have reason to believe
is relevant to the matter under investigation, within such time as in the
circumstances of the investigation the DG may consider reasonable.
The DG’s power is only limited with respect to documents or the dis-
closure of information subject to the duty of professional secrecy.

To date, the Maltese national authorities have not referred any
cases below these thresholds to the European Commission.

6 Isthefiling mandatory or voluntary? If mandatory, do any
exceptions exist?

The filing of a notification to the DG is mandatory for all types of
concentrations. The CCRs contain a concentration notification form
(Form CN) that must be followed in all cases. Regulation No. 1269/2013
of § December 2013 amending Regulation No. 802/2004 has also
aimed to simplify and expedite the examination of concentrations that
are unlikely to raise competition concerns by requiring notification
through a short form.

7 Do foreign-to-foreign mergers have to be notified and is there
alocal effects test?

Although no specific reference to foreign mergers is made in the rel-
evant laws, it is nonetheless quite clear that foreign-to-foreign mergers
are also caught. This, inter alia, emerges from the inclusive definition
of ‘concentration’, which catches mergers and takeovers ‘whether
these occur within or outside Malta’, thereby including foreign-to-
foreign mergers. In addition, the definition of concentration requires
each of the undertakings concerned to have a turnover in Malta as
specified in question 5.

The CCRs adopt a local effects test in prohibiting concentrations
that might lead to a substantial lessening of competition in the Maltese
market or part thereof.

270

8 Arethere also rules on foreign investment, special sectors or
other relevant approvals?

Apart from tax rules, money laundering and the legislation on collec-
tive investment schemes, there are no rules or provisions concerning
foreign investment or foreign direct investment.

Notification and clearance timetable

9 What are the deadlines for filing? Are there sanctions for not
filing and are they applied in practice?

Concentrations shall be notified to the DG prior to their implementa-
tion and following the conclusion of the agreement, the announcement
of the public bid, or the acquisition of a controlling interest, within
15 working days. For a concentration to be considered as notified, the
notification must be carried out in accordance with the rules set out in
the schedule to the CCRs and the notification fee specified in the same
schedule must be paid on notification. In default, the DG will declare
the notification to be incomplete and hence invalid.

Penalties for failure to file a notification before implementation are
a fine of between €1,000 and €10,000.

Penalties for putting into effect a concentration before its notifica-
tion are a fine up to 10 per cent of the turnover of the undertaking that
benefits from the transaction.

Where a director, manager, secretary or other similar officer of the
aforesaid undertaking is responsible for the premature concentration
of his or her undertaking and another undertaking, said person will be
deemed to be vested with the legal representation of the undertaking
and will be jointly and severally liable for the payment of the fine.

Where the infringement occurred prior to the coming into force of
the Malta Competition and Consumer Affairs Authority Actin 2011, the
provisions relating to fines and periodic penalty payments as existing
prior to the coming into force of the Act are deemed to apply.

10 Whois responsible for filing and are filing fees required?

Notification is to be effected by the person or undertaking acquiring
control of the whole or parts of one or more undertakings. This means
that in the case of the acquisition of a controlling interest in one under-
taking by another, the acquirer must complete the notification; in the
case of a public bid to acquire an undertaking, the bidder must com-
plete the notification. However, in the cases where the concentration
consists of a merger or the acquisition of joint control, the notification
is to be made jointly by the parties to the merger or by those acquiring
joint control as the case may be. Each party completing the notification
form is responsible for the accuracy of the information that it provides.
The notification fee, which was introduced in 2007 by Legal Notice 49
of 2007, must be paid by the notifying party or parties on submission of
the duly completed notification form and such fee amounts to €163.06.

It is also relevant to point out that although pre-notification
meetings with the DG are not mandatory, they are recommended. In
fact, the Form CN explicitly states that pre-notification meetings are
extremely valuable to both the notifying parties and the DG in deter-
mining the precise amount of information required in a notification
and, in the large majority of cases, will result in a significant reduction
of the information required. Accordingly, notifying parties are encour-
aged to consult the DG regarding the possibility of dispensing with the
obligation to provide certain information.

11 What are the waiting periods and does implementation of the
transaction have to be suspended prior to clearance?

Following the submission of all the required information, the DG has
to take a decision regarding the applicability of the CCRs to a con-
centration within six weeks. Where he or she finds that the notified
concentration falls within the scope of the CCRs, the DG will initiate
proceedings. The law, however, allows the extension of this period
to two months in cases where at any time during the first five weeks,
the undertakings concerned submit commitments aimed at modify-
ing the concentration in such a way as to make it compatible with the
CCRs. Up until the fifth week, the notifying party may also request a
moratorium of three weeks to discuss and present substantially revised
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commitment proposals. However, it is up to the DG to decide whether
or not to accede to such a request. If, following modifications, the DG
finds that the concentration does not infringe the CCRs, the DG shall
issue a decision declaring such concentration to be lawful. The deci-
sion is also considered to cover restrictions that are directly related and
necessary for the concentration’s implementation. The DG may also
choose to attach conditions and obligations to ensure that the under-
takings comply with the commitments they entered into.

Where the DG finds that a concentration raises serious doubts as
to its lawfulness in terms of the CCRs and decides to initiate proceed-
ings, he or she shall, save in the case of modifications, issue a decision
declaring that the concentration is unlawful within not more than four
months from the date on which proceedings were initiated. However,
when the undertakings concerned submit commitments with a view
to rendering the concentration lawful in terms of the CCRs, following
the DG’s initiation of the said proceedings and within three months of
the initiation of the said proceedings, they may request that this four-
month period be suspended for up to one month for proper consid-
eration of such commitments, thereby extending it to a possible five
months. In cases of concentrations deemed not to raise serious doubts
as to their legality in terms of the CCRs and falling within the ambit of
the simplified procedure, the DG shall issue a short form decision to
that effect within four weeks of notification. The simplified procedure
applies to the following categories of concentrations that are deemed
not to raise serious doubts as to their legality in terms of the provisions
of the CCRs, unless the DG, in exceptional cases and in view of the eco-
nomic conditions pertaining to the market and the parties to the con-
centrations, deems otherwise:

two or more undertakings acquire joint control of a joint venture,
provided that the joint venture has no, or negligible, actual or fore-
seen activities within the territory of Malta because the turnover
of the joint venture or the turnover of the contributed activities,
or both, is less than €698,812.02 in the territory of Malta and the
total value of assets transferred to the joint venture is less than
€698,812.02 in the territory of Malta;
two or more undertakings merge, or one or more undertakings
acquire sole or joint control of another undertaking, provided
that none of the parties to the concentration are engaged in busi-
ness activities in the same product and geographical market, or in
a market that is upstream or downstream of a product market in
which any other party to the concentrations is engaged; or
two or more undertakings merge or one or more undertakings
acquire sole or joint control of another undertaking and two or
more of the parties to the concentrations are engaged in business
activities either in the same product and geographical market and
their combined market share is less than 15 per cent or in a prod-
uct market which is upstream or downstream of a product market
in which any other party to the concentration is engaged and their
combined market share is less than 2§ per cent.

The simplified procedure is available where there is not going to be a
substantial lessening of competition.

Generally, implementation of the transaction must be suspended
until clearance. However, the law specifically allows the implementa-
tion of a public bid that has been notified, provided that the acquirer
does not exercise the voting rights attached to the security or does so
only to maintain the full value of those investments and on the basis
of a derogation granted by the DG. Furthermore, in all cases the DG
may, upon a reasoned request and after having taken into account the
effect of a suspension (eg, major financial risks) and the threat of com-
petition, grant a derogation from the obligation to suspend transactions
prior to clearance and this derogation may be subjected to conditions
and obligations to safeguard effective competition. The Office for
Competition has to date never received such a request.

The DG shall examine the notification and shall determine within a
six-week period whether to proceed with one of the following methods:
+ conclude that the concentration notified does not fall within the

scope of these regulations and record that finding by means of

a decision;

- conclude that the concentration notified, although falling within
the scope of these regulations, does not raise serious doubts about
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its lawfulness in terms of the CCRs and decide not to oppose it; the
DG shall declare it to be a lawful concentration and such a declara-
tion shall also cover restrictions directly related and necessary to
the implementation of the concentration; or

initiate proceedings after concluding that the concentration noti-
fied falls within the scope of these regulations and raises seri-
ous doubts as to its lawfulness in terms of the provisions of these
regulations. All proceedings are deemed to be closed by means
of a decision, which, subject to certain exceptions, must be taken
within not more than four months of the date on which proceed-
ings are initiated.

Where the DG finds that, following modification by the undertakings
concerned, a notified concentration no longer raises serious doubts as
to its lawfulness, the DG may decide to declare the concentration to be
a lawful concentration.

The CCRs state that all the aforementioned time periods shall be
suspended in a number of cases where, inter alia, the information given
is not provided in full.

Where the DG has not taken a decision within the time limits set
in the CCRs, the regulations state that the concentrations shall be
deemed to be lawful.

The general rule states that a concentration shall not be put into
effect either before its notification or until it has been declared lawful.
However, the CCRs contain the following exceptions. The above rule
does not apply in cases of a public bid which has been notified to the
DG and on the basis of a special derogation granted by the DG, pro-
vided that the acquirer does not exercise the voting rights attached to
the securities in question or does so only to maintain the full value of
those investments.

The DG will grant, at his or her discretion, said derogation upon a
reasoned request before notification or after the transaction, after tak-
ing into account, inter alia, the effects of the suspension on one or more
undertakings concerned in a concentration or on a third party, and
the threat to competition posed by the concentration. Furthermore,
such derogation may be made subject to conditions and obligations to
ensure conditions of effective competition.

The approach of the relevant authorities has not been affected by
the economic crisis.

12 What are the possible sanctions involved in closing before
clearance and are they applied in practice?

If a transaction is carried out before clearance, apart from any penalties
that may be levied for this breach, its validity will depend on whether
clearance is eventually granted. If the result is that the concentration is
allowable under the CCRs, then it is likely that the transactions will be
deemed valid.

The CCRs contain special rules regarding securities. The provi-
sions discussed in questions 11 and 12 shall have no effect on the valid-
ity of transactions in securities, including those convertible into other
securities admitted to trading on a market, which is regulated and
supervised by the competent authorities appointed under the law and
that operates regularly and is accessible directly or indirectly to the
public, unless the buyer and seller knew or ought to have known that
the transaction was carried out in contravention of the provisions of
the CCRs.

A concentration shall not be put into effect either before its notifi-
cation or until it has been declared lawful pursuant to a decision under
regulation 6(1)(ii) or Regulation 8(2) or on the basis of a presumption
according to Regulation 9(7).

Nevertheless, severe penalties apply for breaches of the provisions
ofthe CCRs. The CA stipulates that a person found guilty of a breach is
liable in solidum with the undertaking in whose interests he or she was
acting to a fine up to 10 per cent of the turnover of the said undertaking.

The CCRs also provide for penalties in situations where clearance
or derogations from suspension are granted subject to certain condi-
tions or obligations, which are then breached by the undertakings. In
these cases, as in the case where the DG orders the cessation or dis-
solution of the concentration, the applicable punishment under the CA
shall be a fine ranging between €1,000 and €10,000.
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13 Are sanctions applied in cases involving closing before
clearance in foreign-to-foreign mergers?

No specific reference is made to foreign-to-foreign mergers in the rel-
evant laws and the normal provisions are applicable.

14 What solutions might be acceptable to permit closing before
clearance in a foreign-to-foreign merger?

Local authorities are empowered to take the necessary remedial action
in the case of a foreign-to-foreign merger that is in breach of the CCRs.
Naturally such a merger would be acceptable if it has a minimal effect
on the Maltese market. ‘Hold-separate’ arrangements may be used,
but, nevertheless, the merger is likely to be caught under the CCRs if;
notwithstanding the arrangement, it results in a lessening of competi-
tion in the Maltese market.

15 Are there any special merger control rules applicable to public
takeover bids?

A public bid that has been properly notified is not suspended before
clearance, provided that the acquirer does not exercise the voting rights
attached to the security or does so only to maintain the full value of
those investments and on the basis of a derogation granted by the DG
in terms of the CCRs.

The CCRs stipulate that the bidder acquiring an undertaking or
part thereof must submit the notification. Furthermore, in such cases,
Form CN specifically requires:

- adeclaration of whether any public offer for the securities of one
party by another party has the support of the former’s board of
directors or other bodies legally representing that party; and

- acopy of the offer document, which, if unavailable at the time of
notification, should be submitted as soon as possible and no later
than when it is posted to shareholders.

16 Whatis the level of detail required in the preparation of a
filing?
The notification of concentrations is to be made in accordance with
the provisions of the Form CN contained in a schedule attached to
the CCRs. This form requires the applicants to supply details about,
inter alia:
the notifying party and all parties to the concentration;
the nature of the concentration;
the extent to which the parties are involved in the concentration;
the economic and financial structure of the concentration;
the proposed structure of ownership and control;
the worldwide and Maltese turnover;
details on product and market descriptions (including structure of
supply and demand, market entry and pre-existing agreements in
the market) together with all supporting documentation; and
all ancillary restraints entered into by the parties to the concentra-
tion and other involved parties (including the seller and minor-
ity shareholders).

Until all the required information is supplied, the notification will be
deemed to be incomplete and no time frames shall commence until all
the necessary information and details are supplied.

17 Whatis the statutory timetable for clearance? Can it be
speeded up?

See question 11.

18 What are the typical steps and different phases of the
investigation?

The investigative process can be broadly divided into two separate
phases. The first phase commences from notification and lasts until the
initial decision is issued, whereby the DG determines whether to start
proceedings. The second phase comes into effect when, upon finding
that a concentration raises serious doubts as to its lawfulness in terms
of the CCRs, the DG initiates proceedings to further investigate and, if
need be, induce modification by the applicants of the said concentra-
tion to bring it within the parameters of the CCRs.

Within this second phase, undertakings may submit commitments
with a view to rendering the concentration lawful and the DG may in
turn request the supply of certain additional information as well as
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order certain investigations to be carried out. At the end of this phase,
the DG either declares the concentration to be in breach of the CCRs
and therefore prohibits it, or else finds it to be allowable subject to the
imposition of certain conditions, restrictions or modifications and
issues a decision to that effect.

In the case of concentrations deemed not to raise serious doubts as
to their legality in terms of the CCRs and falling within the ambit of the
simplified procedure, the DG shall issue a short-form decision to that
effect within four weeks from notification.

Substantive assessment

19 What is the substantive test for clearance?

To determine whether a concentration is deemed to be legal, the CCRs
require the DG to take into account, inter alia, the need to maintain and
develop effective competition in the Maltese market, the geographical
and product markets and potential competition from other undertak-
ings. The test for product markets stipulates, inter alia, the need to give
regard to issues of substitutability, conditions of competition, prices
and cross-price elasticity of demand. The geographic market test com-
prises an analysis of the area in which conditions of competition are
sufficiently homogeneous and distinct from neighbouring areas. In this
regard, one must comment that the Maltese market, when distinct from
the EU market, is generally considered as one single geographic area.

Other factors taken into account in making an assessment of a
notified concentration include:

whether the business or part of the business of a party to the con-

centration has failed or is likely to fail (to the best of our knowledge,

there have not been any instances where this failing-firm defence

has been raised);

the market position of the undertakings concerned and their eco-

nomic and financial power;

the alternatives available to suppliers and users and their access to

supplies or markets;

any legal or other barriers to entry;

supply and demand trends for the relevant goods and services;

the interests of the intermediate and ultimate consumers;

the development of technical and economic progress provided

that it is to consumers’ advantage and does not form an obstacle to

competition; and

the nature and extent of development and innovation in a rele-

vant market.

The approach of the relevant authorities has not been affected by the
economic crisis.

20 Isthere a special substantive test for joint ventures?

As explained previously, certain joint ventures fall under the CCRs.
In addition to a general substantive test applicable to concentrations
in general (see question 19), in case of a joint venture the DG should
have particular regard as to whether two or more parent companies
retain significant activities in the same market as the joint venture or
in a market which is neighbouring, downstream or upstream from that
of the joint venture, and as to whether the coordination resulting from
the joint venture affords the undertakings concerned the possibility of
eliminating competition in respect of a substantial part of the products
or services in question.

21 What are the ‘theories of harm’ that the authorities will
investigate?

The Office for Competition would request all the information as set out
in Form CN for the purposes of assessing a concentration. This would
include an investigation and determination of:
its market share thresholds;
+ whether or not there is overlap between the relevant geographic
market and relevant product market;
market power; and
+  whether thereis an effect on the competition in the Maltese market.

It will also consider whether the benefits derived from the merger out-

weigh the effects on competition in Malta. However, the company has
to prove that these efficiency gains cannot otherwise be attained, are
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verifiable and likely to be passed on to consumers in the form of lower
prices, or greater innovation, choice or quality of products or services.

The Office for Competition is concerned with mergers that have
horizontal effects (where two or more parties to the concentration are
engaged in business activities in the same product market and where
the concentration will lead to a combined market share of 15 per cent
or more) and vertical effects (where one or more of the parties to the
concentration are engaged in business activities in a product market
which is upstream or downstream of a product market in which any
other party to the concentration is engaged, and any of their individual
or combined market share is 25 per cent or more, regardless of whether
there is or is not any existing supplier or customer relationship between
the parties to the concentration). Mergers having vertical effects will
most probably create barriers to entry in the market or will increase the
possibility of parties colluding in the market.

The Office for Competition is also concerned with the follow-
ing issues:

supply and demand, including supply and distribution structures,

maintenance of service networks and the identity of major suppli-

ers and customers;

existing cooperative agreements within the market; and
- certain cases of conglomerate mergers especially where the merger

creates or enhances portfolio power.

22 Towhat extent are non-competition issues relevant in the
review process?

The CCRs grant the DG discretion to hear other persons or under-
takings showing a sufficient interest in the concentration. Apart from
representatives of the administrative or managerial bodies of the
undertaking concerned, the representatives of the employees of such
undertakings shall on request be entitled to be heard. It appears that
concentrations that may have the effect of terminating employment
will almost certainly not be looked upon favourably by the authorities.

Other issues that may be taken into consideration are the effects of
the concentration on research and development.

The approach of the relevant authorities has not been affected by
the economic crisis.

Update and trends

There are currently no proposals to amend the laws relating to
mergers and acquisitions in Malta. However, it is important to note
that the European Commission recently conducted a consultation
process which ended in January 2017, whose aim was to evaluate
the procedural and jurisdictional aspects of EU merger control. It
remains to be seen what changes to the merger regulations may be
proposed.

The credit crisis has left the Maltese economy relatively
unscathed and it has therefore not particularly affected M&A activ-
ity in Malta. The regulatory regime in place has withstood all the
tests and proven to be sound.

25 Isitpossible to remedy competition issues, for example by
giving divestment undertakings or behavioural remedies?

Notifying parties that are informed by the DG that the concentration
they notified raises serious doubts as to its lawfulness under the CCRs,
may, within the prescribed time frames (see question 11), enter into
negotiations with the DG and effect modifications or otherwise submit
commitments and restrictions to which the concentration will be sub-
jected in case of clearance. There are no restrictions as such as to the
method to be proposed by the notifying parties and the undertakings
concerned are given adequate opportunities to remedy the situation
by proposing a remedy, including divestments. Clearance will only be
given, however, if the remedies have been agreed to by the DG and the
concentration will not lessen effective competition.

26 What are the basic conditions and timing issues applicable to
adivestment or other remedy?

No specific conditions for such remedies are established by law. The
conditions would generally be stipulated by the DG and may include
a time frame within which divestments or other remedies must
be implemented.

The approach of the relevant authorities has not been affected by
the economic crisis.

23 Towhat extent does the authority take into account economic
efficiencies in the review process?

The CCRs lay down the framework for various economic considera-
tions to be made. In determining whether a concentration is prohibited
or not, the DG is obliged to take into account, inter alia, whether the
business or part of the business, or a party to the concentration has
failed or is likely to fail; and the economic and financial power of the
undertakings concerned.

Concentrations that bring about or are likely to bring about gains
in efficiency that will be greater than and will offset the effects of any
prevention or lessening of competition resulting from or likely to result
from the concentration are allowed if the undertakings prove that such
efficiency gains cannot be attained otherwise and are verifiable in the
form of lower prices, greater innovation and choice or quality of service
to consumers.

Remedies and ancillary restraints

24 What powers do the authorities have to prohibit or otherwise
interfere with a transaction?

The merger control legislation in Malta allows the relevant authority to
perform the following:
the imposition of conditions and restrictions upon the applicants
when granting clearance, thereby regulating the transactions to
be performed;
arevocation of clearance where:
- the decision is based on information supplied by the undertakings
which turns out to be incorrect or obtained by deceit; or
the undertakings concerned commit a breach of a commitment
attached to the decision;
the imposition of fines on the undertakings concerned where
such undertakings are in breach of any of the provisions of the
CCRs;and
a declaration of invalidity of concentrations.
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27 Whatis the track record of the authority in requiring remedies
in foreign-to-foreign mergers?

Although there are foreign-to-foreign mergers which, from time to
time, are notified to the Maltese authorities, so far no occasions have
arisen where such mergers were objected to in Malta. Generally, where
the Maltese authorities may have had cause to object to any such
merger, this would also have been stopped or objected to by authorities
elsewhere, foremost among which is the European Commission.

28 In what circumstances will the clearance decision cover
related arrangements (ancillary restrictions)?

If the parties to a concentration or other involved parties (includ-
ing seller and minority shareholders), or both, enter into ancillary
restraints that are directly related to and necessary to implement the
concentration, these restrictions may be assessed in conjunction with
the concentration itself.

Involvement of other parties or authorities

29 Are customers and competitors involved in the review process
and what rights do complainants have?

The CCRs place a considerable emphasis on customers and the pres-
ervations of their rights. In fact, Form CN requires the provision of
details of the five largest independent customers of the parties to the
concentration in each affected market. Within this framework, it may
be envisaged that the DG will consult these customers to determine the
effect that the proposed concentration will have upon them. Moreover,
the notification is required to be published and upon such publication,
any interested third party, including competitors, may come forward
and present their objections to the DG.

Furthermore, before taking any second-phase decision (see ques-
tion 18), the DG may, if he deems it necessary, request information
from or hear other persons or undertakings that show a sufficient inter-
est in the concentration. A request of information to a third party by
the DG, which, in the course of his or her investigations has not been
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answered, operates to suspend the running of time within which the
DG is bound to give a decision, although this shall not extend the maxi-
mum allowable time frame for a decision.

30 What publicity is given to the process and how do you protect
commercial information, including business secrets, from
disclosure?

Following notification, the proposed concentration is published in a
local daily newspaper and in the government gazette, inviting third
parties to make submissions. The information given concerns the
actual notification, the names of the parties, the nature of the concen-
tration and the economic sectors involved.

The CCRs do, however, oblige the DG, who is bound by pro-
fessional secrecy, to take account of the legitimate interests of the
undertakings concerned in the protection of their confidentiality and
business secrets. Furthermore, information acquired by the DG during
hearings or following a request made to the parties for an investigation
shall be used only for the purposes of that hearing and information
requested may not be disclosed.

Finally, decisions taken by the DG are published, but the CCRs
once again oblige the DG to have regard for the legitimate interests of
undertakings in the protection of their business secrets.

The Appeals Tribunal may annul the whole or part of a decision
taken by the DG under the CCRs and in such cases, the periods referred
to in question 11 shall recommence from the date of the decision of the
Appeals Tribunal, or if a decision from such Tribunal is filed, from the
date of the judgment of the Court of Appeal. The CA also provides for
a situation where the DG may revise or alter his or her decision where
the information on which it was based had been false, misleading or
incomplete, or the market conditions had changed significantly.

At present, there is no appeal to a higher authority from a decision
of the Appeals Tribunal. However, this does not preclude an appeal
to the Civil Court on grounds of a breach of the principles of natural
justice by the Appeals Tribunal. See, for example, Simonds Farsons Cisk
plc v Agent Direttur ta’ L-Ufficju tal-Kompetizzjoni Gusta et, decided
by the First Hall of the Civil Court on 27 October 2004, and Imnara
Limited v Ufficju ghall-Kompetizzjoni, decided by the Appeals Tribunal
for Competition and Consumer Matters, on 20 March 2013. The case
of S&'D Yachts Limited v Direttur tal-Ufficju tal-Kompetizzjoni Gusta et,
decided by the First Hall of the Civil Court on 20 April 2010, is regard-
ing a matter of judicial review.

33 Whatis the usual time frame for appeal or judicial review?

See question 32.

31 Do the authorities cooperate with antitrust authorities in
other jurisdictions?

Although there is no provision to this effect, there is little doubt that,
where necessary, the Office of Competition will cooperate with foreign
authorities. The Office for Competition is the designated competition
authority under article 35 of EC Regulation 1/2003 and, as such, must
cooperate with the European Commission. The Office for Competition
is also a member of the European Competition Network, and is often
involved in cooperation relating to various matters including investiga-
tions, interpretations and liaison with foreign authorities.

Judicial review

32 What are the opportunities for appeal or judicial review?

Throughout the investigation process preceding the decision, all par-
ties may make new submissions and proposals to remedy any situation
that may raise doubts as to the lawfulness of the concentration.

The persons, undertakings or association of undertakings con-
cerned or any third party entitled to a hearing in accordance with the
CCRs (see question 22) may, within 20 days of notification or publi-
cation of the decision, request that the DG submit his or her decision
for review by the Appeals Tribunal and the DG shall forthwith com-
ply with this request. The submission for review shall not, however,
automatically suspend the decision unless the Appeals Tribunal, upon
a reasoned request by a party to the appeal, and after considering the
submissions of the DG, suspends the decision, administrative fine or
daily penalty payment under such conditions it deems fit, stating its
reasons. The decision of the Appeals Tribunal shall be final.

Enforcement practice and future developments

34 Whatis the recent enforcement record and what are the
current enforcement concerns of the authorities?

To date there have been no foreign-to-foreign merger cases that have
been objected to in Malta. Generally, where the Maltese authorities
may have had cause to object to any such merger, this would also have
been stopped or objected to by authorities elsewhere, foremost among
which is the European Commission.

During 2015 and 2016, the Maltese Competition Authority con-
tinued to focus primarily and carried out investigations on matters
that affect consumer welfare. The Authority specifically focused on
promoting further competition to have a wider choice of products
as well as ensuring consumers’ rights are adequately protected. In
2015, the Authority introduced the User Guidelines for the Consumer
Alternative Dispute Resolution (General) Regulations and maintained
its enforcement initiatives in ensuring that no additional charges are
incurred by consumers for different payment methods. In 2016 a con-
sultation document was presented in relation to Directive 2014/17/EU
on credit agreements for consumers relating to residential immov-
able property; the Authority subsequently issued the User Guidelines
for the Home Loan (Amendments) Regulations. The Authority also
issued an online public consultation on antitrust damages in relation to
Directive 2014/104/EU on certain rules governing actions for damages
under national law for infringements of the competition law provisions
of the member states of the European Union. Furthermore, it issued a
public consultation on the Consumer Alternative Dispute Resolution
(Residual ADR) Regulations.
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35 Are there current proposals to change the legislation?

The CCRs were amended in 2011, primarily by amending the appeals
procedure, notification of the DG’s decision and fines and penalties
that may be imposed. Implementing Regulation 1269/2013 was passed
on § December 2013 amending Regulation 802/2004 on the control of
concentrations between undertakings. Since this is directly effective,
the Maltese relevant regulations have not been amended to reflect
such changes.

The Malta Competition and Consumer Affairs Authority Act
came into force in 2011. By virtue of this Act, the Malta Competition
and Consumer Affairs Authority has been created. The Office for
Competition is now part of this Authority. One of the responsibilities

www.gettingthedealthrough.com

of this Office is the examination and control of concentrations between
undertakings in terms of their effect on the structure of competition on
the market.

Within the Office for Competition, the Inspectorate and Cartel
Investigations Directorate is responsible for detecting and curtail-
ing cartels and carrying out inspections in terms of the CA. The
Communications, Energy, Transport and Financial Services Market
Directorate shall be responsible for concentrations in regulated mar-
kets. The Primary, Manufacturing and Retail Markets Directorate
focuses on restrictive practices and concentrations in other sectors of
the economy.
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